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claiming that it had no jurisdiction. The plaintiff then brought an 
action at law to recover possession from the defendant. Held, the 
finding of the chancery court that the plaintiff had title -was res 
adjudicata, and the plaintiff was entitled to judgment. Greeson v. 
Gannon (Ark. 1920) 217 S. W. T86. 

A cause of action merges in a decree of equity as well as in a 
judgment at law. West New York Improvement Co. v. Town of West 
New York (1918) 88 N. J. Eq. 571, 104 Atl. 611. And the over- 
whelming weight of authority is in accord with the instant case in 
holding that an issue determined by a final decree of a court of equity 
is res adjudicata in a court of law, and cannot be relitigated therein 
by the same parties or their privies. Smith v. McGlure (1917) 257 Pa. 
168, 101 Atl. 347; People v. Harrison (1912) 253 HI. 625, 97 N. E. 1092. 
Nevertheless, it has been contended that a decree of a court of equity 
is not conclusive upon a court of law. Langdell, Summary of Equity 
Pleading (2nd ed.) 35, n. 4. The fallacy of this contention has been 
ably pointed out by Professor W. "W. Cook in 15 Columbia Law Eev. 
228, 231 et seq. "Where a court of equity dismisses a complaint on 
the ground that the plaintiff has an adequate remedy at law, however, 
the better opinion seems to be that the findings of fact of the chan- 
cellor are not conclusive upon the court of law which subsequently 
tries the plaintiff's cause. Barnett v. Smart (1900) 158 Mo. 167, 
59 S. W. 235 j contra, Munson v. Munson (1862) 30 Conn. 425. It is 
interesting to note that in Missouri, where the old common law rule 
that one ejectment does not bar another still prevails, a decree of a 
court of equity settling title will bar a subsequent action of ejectment. 
Hutchinson v. Patterson (1910) 226 Mo. 174, 126 S. W. 403. A 
decree, therefore, may have not only the same, but even more force 
than a judgment at law. In the light of modern decisions, the power 
of courts of equity to settle legal title seems unquestionable. 

Rule Against Perpetuities — Power-ht-Trustv-New York. — ... A 
devised real estate to the use of B for life and on his death to be sold 
and the proceeds distributed to the testatrix's five named grandchildren 
or the survivors; but if B die before they all attain twenty-one, then to 
C until such time, when the executor's were- to sell the property and 
distribute the proceeds to the grandchildren surviving. In a partition 
suit, held, the devise was invalid as violating the rule against per- 
petuities. Dote v. Yost (App. Div., 4th Dept., 1919) 177 IT. T. Supp. 
332. 

At common law in its later stage the rule against perpetuities 
dealt solely with the vesting of future interests and not with the 
alienability of present estates. See Matter of Wilcox (1909) 194 N. Y. 
288, 87 IT. E. 497. Confusion, however, arose in the common law of 
England and in New York prior to 1830. See Avern v. Lloyd (1868) 
L. B. 5 Eq. 382; Moffat v. Strong (IT. Y. 1813) 10 Johns. 12; Gray, Per- 
petuities (3rd ed.) §§118, 269 et seq.; 1 Columbia Law Bev. 224. The 
Bevised Statutes of New York definitely adopted the rule against the 
suspension of the power of alienation. 1 Bev. Stat., 723, § 15, N. Y. 
Consol. Laws, c. 50 (Laws of 1909 c. 52) §42. In the instant case, 
under the Bevised Statutes, it would seem the use would be executed 
and B receive an estate for life, C a determinable estate, the exe- 
cutor's retaining a power-in-trust to sell and to distribute the proceeds. 
Under the authority of Hetzel y. Barber (1877) 69 N. Y. 1, this would 
apparently involve no suspension of the power of alienation, as the 
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grandchildren named were in being, and a conveyance properly joined 
in by them would release and extinguish the power-in-trust. -All man- 
kind uniting could convey a fee. See Garver v. McDevitt (1878) 72 
]ST. T. 556. A later case, however, has created some doubt as to this 
result, where a power-in-trust expressly not to be exercised for a period, 
longer than permitted, was held invalid. Matter of Will of Butterfield 
(1892) 133 N. Y. 473, 31 N. E. 515. This is clearly inconsistent with 
Hetzel v. Barber, supra. The statutory rule against perpetuities in 
New Tork has recently been interpreted to include also a prohibition 
against remote vesting beyond the period of two lives in being. Matter 
of Wilcox, supra at p. 298. The bequest to the children when they 
attain twenty-one is contingent and not vested. Dickerson v. Sheehy 
(1913) 156 App. Div. 101, 141 K Y. Supp. 1116, afPd 209 N. T. 592, 
103 N. E. 717. Where the words of gift are in the direction of paying 
and dividing, futurity is annexed to the substance of the gift; both 
the time of vesting and actual enjoyment are postponed, and in the 
instant case vesting might be deferred for five lives in being. But 
this would only affect the interests of the children. See Gray, op. cit. 
§§ 247-250; Tiffany, Real Property § 157. Consequently, neither under 
the rule against suspension of alienation nor under the rule of remote 
vesting, would the estates of B or be affected if Hetzel v. Barber is to 
be followed, unless the court should consider it would more nearly 
effectuate the testatrix's expressed intention, to declare an intestacy of 
the whole provision. Of. Savage v. Bumliam (1858) 17 N\ Y. 561. 

Sales — Effect of Custom on Mode of Tender of Price. — Pursuant 
to a contract for the sale of hides, the plaintiff tendered a draft, which 
the defendant refused to accept, demanding cash. The contract did 
not expressly state the method of payment, but there was a custom 
in the trade that payments were made by draft. In an action for 
failure to deliver the hides, the plaintiff received a verdict. On appeal, 
held, new trial ordered. Stein v. Shapiro (Minn. 1920) 176 TS. W. 54. 
Where the contract is silent as to the method of payment, tender 
in cash is presumed. Mechem, Sales § 1421. By express agreement 
of the parties, the price may be payable in any form of personalty. 
Uniform Sales Act, §9(2). This is true of a draft. Patterson v. 
Stettanet (NT. Y. 1875) 8 Jones & S. 54. Such an agreement may be 
implied from the extrinsic circumstances; and custom or usage in the 
trade ought to be relevant to explain the true bargain expressed in 
the contract. Uniform Sales Act, §71; Elliott, Contracts, c. 38, 
§§ 1710, 1705, 1706. While it is true that certain rules of law, like the 
requirement of consideration in simple contracts, cannot be changed 
by express or implied agreements between the parties, others, rather 
rules of construction, can be so changed, for instance, the rule that 
where there is a contract to sell specific goods, "property" passes at 
the time of the contract. In the last analysis, however, such rules 
are really not changed by private agreement; as properly phrased, they 
are usually prefixed with the proviso, "in the absence of any agreement 
to the contrary". Uniform Sales Act, §19. In the instant case, the 
court implied that the usage in question could not subvert the "well- 
settled" rule that payment must be in cash. Of. Hart v. Cort (1914) 
165 App. Div. 583, 151 N. Y. Supp. 4. The decision, however, really 
turns upon the interpretation of the custom, which seems to amount 
to hardly more than that the acceptance of drafts by the seller was 
for purposes of convenience rather than from an obligation of contract. 



